
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL 
MUMBAI 

ORIGINAL APPLICATION NO.336 OF 2018 

DISTRICT : THANE 

Shri Raju Dhondiram Akrupe. 	 ) 

Age : 40 Yrs., Occu.: Food Safety Officer ) 

(Group -B), R/at Flat No.501, Building No.) 

B-2, Vihang Garden, Pokhran Road No.1, ) 

Opp. Raymond Gate, Vartak Nagar Corner,) 

Thane (W). 	 )...Applicant 

Versus 

1. 	The State of Maharashtra. 
Through the Secretary, 
Medical Education & Drugs Dept., 
New Mantralaya, G.T. Hospital 
Complex, L.T. Marg, Mumbai - 01. 

) 

2. The Commissioner. 
Food & Drugs Administration, M.S, 
Survey No.341, 2nd Floor, BKC, 
Bandra (E), Mumbai - 51. 

3. Mr. Sandip Tatyarao Patange. 
OSD of Hon'ble Oppositiion Leader, ) 
Legislative Council, Maharashtra. )...Respondents 

Mrs. Punam Mahajan, Advocate for Applicant. 

Mr. S.K. Nair, Special Counsel with Ms. N.G. Gohad, Presenting 
Officer for Respondents 1 as 2. 

Mr. A.V. Bandiwadekar, Advocate for Respondent No.3. 
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CORAM 	: A.P. KURHEKAR, MEMBER-J 

DATE 	 : 06.11.2019 

JUDGMENT 

1. The Applicant has challenged the suspension order dated 

19.03.2018 invoking jurisdiction of this Tribunal under Section 19 of 

the Administrative Tribunals Act, 1985. 

2. Shortly stated facts giving rise to this application are as under:- 

The Applicant was serving as Food Safety Officer, Thane 112 

within the administrative control of Respondent Nos.1 and 2. The 

incident giving rise to the suspension of the Applicant occurred on 

15.03.2018. That time, the session of Maharashtra State Legislative 

Council was in motion. The Respondent No.3 - Shri Sandip Patange 

was the Officer on Special Duty with Shri Dhananjay Mundhe, Leader 

of Opposition. The Respondent No.3 was in his Chamber attached to 

the Office of Leader of Opposition within the precinct of Vidhan 

Bhavan. While the proceedings of Legislative Council was in motion, 

Shri Dhananjay Mundhe, Leader of Opposition raised plea of 

Attention Motion (Lakshavedhi Suchana) in respect of illegal sale of 

Gutkha despite the ban of its sale in the State. At about 4.50 p.m, 

the Applicant accompanied by Shri Sudhakar Bhalerao, M.L.A. and 

Shri M.N. Choudhary, Assistant Commissioner (Food), Circle 5, Thane 

came in the Chamber of Respondent No.3. The Applicant allegedly 

threatened Respondent No.3 and misbehaved with him contending 

that the Respondent No.3 is responsible and instrumental for bringing 

Attention Motion in house. 	In the preceding week also Shri 

Dhananjay Mundhe raised the issue of illegal sale of Gutkha in the 

State and assurance was given by the Hon'ble Minister that the 

enquiry will be conducted through Vigilance Department and 

appropr ate action will be taken against the Officials found guilty. It 



3 	 0.A.336/18 

is on this background, on 15.03.2018 in the evening when the 

Session of Legislative Council was in motion, the Applicant 

accompanied with Shri Bhalerao, MLA and Shri Choudhary, Assistant 

Commissioner (Food) went to the Chamber of Respondent No.3 and 

misbehaved with him. The Applicant allegedly threatened Respondent 

No.3 for bringing Attention Motion in the House. The Respondent 

No.3 immediately brought the said incident to the knowledge of Shri 

Dhananjay Mundhe, who in turn sent letter to Hon'ble Chief Minister 

for enquiry into the misconduct of the Applicant and for interference 

with the business of House by bringing political pressure. In House, 

Shri Girish Bapat, Hon'ble Minister of Medical Education 86 Drugs 

Department after taking requisite information about the incidence 

made a statement that the conduct of the Applicant being 

inappropriate, he will be suspended and the Departmental Enquiry 

will be initiated against him. It is on this background, the Applicant 

was suspended by order dated 19.03.2018 in contemplation of D.E. 

3. The Applicant has challenged the suspension order dated 

19.03.2018 by filing this O.A. on 11.04.2018 contending that he has 

been victimized at the instance of Respondent No.3. According to 

him, the Respondent No.3 was eyeing for posting in his place at Thane 

112 and the impugned action of suspension is arbitrary, malicious 

and abuse of process of law. 

4. The Respondent No.1 resisted the application by filing Affidavit-

in-reply (Page No.167 of P.B.) and Respondent No.3 had also filed 

Affidavit-in-reply (Page No.91 of P.B.) inter-alia denying that the 

suspension order suffers from any illegality, malice or arbitrariness. 

The Respondent No.1 sought to justify the suspension order 

contending that the act of Applicant namely, threatening Respondent 

No.3 in the precinct of Vidhan Bhawan exerting political pressure by 

bringing MLA, amount to serious misconduct. The issue of 

suspension was raised by Shri Dhananjay Mundhe, Leader of 
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Opposition in Legislative Council. According to Respondent No.1, the 

conduct of Applicant as exhibited at incidence on 15.03.2018 in the 

Chamber of Respondent No.3 amount to serious misconduct and 

interference in the business of House and it maligned the reputation 

of Legislative Council, and therefore, the Hon'ble Minister announced 

suspension of the Applicant in the House on 16.03.2018. Later, on 

19.03.2018, the official suspension order has been issued and D.E. 

was contemplated. Later, charge-sheet was issued on 29.05.2018 

under Rule 8 of Maharashtra Civil Services (Discipline 86 Appeal) 

Rules, 1979 for misconduct i.e. for breach of Rule 3(i)(ii)(iii) of 

Maharashtra Civil Services (Conduct) Rules, 1979. The Enquiry 

Officer has been appointed and D.E. is in progress. Besides, during 

the pendency of O.A, by order dated 15.04.2019, the suspension of 

the Applicant was revoked and he is reinstated as Food Safety Officer, 

Thane 70 instead of Thane 112. Shri Manik Jadhav is posted as 

Food Safety Officer, Thane 112. The Respondents thus contend that 

in view of revocation of suspension and reinstatement of the 

Applicant, the O.A. has become infructuous. 

5. 	In view of subsequent development of revocation of suspension 

and reinstatement in service, the Applicant has amended O.A. 

contending that the suspension itself being illegal, it deserves to be 

quashed. He further contends that after revocation of suspension, he 

ought to have been reinstated at the same post at Thane 112, but he 

is posted at Thane 70 and on that count also, he is victimized without 

any fault on his part. As such, even after revocation of suspension, 

the O.A. is continued for decision on merit. 

6. 	Smt. Punam Mahajan, learned Advocate for the Applicant 

vehemently urged that the suspension itself suffers from malice, 

arbitrariness and Applicant is victimized at the instance of 

Respondent No.3 who is OSD with Shri Dhananjay Mundhe. 

According to her, the Respondent No.3 forced the Hon'ble Opposition 
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Leader to raise the issue of suspension of the Applicant in the House 

and Hon'ble Minister without verifying the facts announced the 

suspension of the Applicant under political pressure. She further 

submits that after revocation of suspension, the Applicant ought to 

have been posted in his original place at Thane 112, but the said post 

was given to Shri Manik Jadhav under pressure of Opposition Leader. 

He thus submits that the suspension is malafide and Applicant 

deserves to be posted at his original post at Thane 112. 

7. Shri S.K. Nair, learned Special Counsel for Respondent No.1 

countered that the suspension of the Applicant being announced in 

Legislative Council, it cannot be questioned before the Tribunal in 

view of bar of Article 212 of the Constitution of India. In alternative 

submission, he contends that in view of revocation of suspension and 

reinstatement of the Applicant, the O.A. itself has become 

infructuous. As regard reinstatement of the Applicant as Food Safety 

Officer, Thane 70 instead of Thane 112, he submits that in view of 

pendency of D.E, as per Government policy, the Applicant was posted 

at Thane 70 and the Applicant cannot ask for reinstatement at the 

same post and place. In so far as the merit of suspension order is 

concerned, he submits that in view of serious misconduct, threats 

given by the Applicant to Respondent No.3 in the precinct of 

Legislative Council, it warranted immediate suspension to maintain 

discipline and rule of law. He has further pointed out that the charge-

sheet is already issued and the departmental proceeding is in 

progress and the same will be completed within reasonable time. 

8. Whereas Shri A.V. Bandiwadekar, learned Advocate for 

Respondent No.3 submits that, in view of threats and abusive 

language used by the Applicant in the Chamber of Respondent No.3, 

the Opposition Leader Shri Dhananjay Mundhe raised issue in the 

Legislative Council and his suspension was announced. He further 

pointed out that after incident, the Respondent No.3 had also lodged 
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complaint with Respondent No.2 in respect of the outraged 

misbehavior of the Applicant. 	He thus sought to justify the 

suspension order. 

9. 	Smt. Punam Mahajan, learned Advocate for the Applicant to 

bolster-up her contention that the impugned suspension order is 

malicious, arbitrary and colourable exercise of power, sought to refer 

certain decisions of Hon'ble Supreme Court, which are as follows :- 

(a) 1989 AIR (SC) 997 (State of U.P. & Ors. Vs. Maharaja 

Dharmander Prasad Singh) wherein in Para No.24, the 

Hon'ble Supreme Court observed as follows :- 

"The authority cannot permit its decision to be influenced by the 
dictation of others as this would amount to abdication and 
surrender of its discretion. It would then not be the Authority's 
discretion that is exercised, but someone else's. If an authority 
"hands over its discretion to another body it acts ultra vires". 
Such an interference by a person or body extraneous to the 
power would plainly be contrary to the nature of the power 
conferred upon the authority." 

This authority is pressed into service to contend that the 

decision of suspension of the Applicant is influenced by the 

dictation of Leader of Opposition without verifying the facts, and 

therefore, the same is unsustainable in law. 

(b) The Judgment of Hon'ble Supreme Court in Civil Appeal 

No.1906/1999 in the matter of (Capt. M. Paul Anthony Vs. 

Bharat Gold Mines Ltd. & Anr.) decided on 30.03.1999 

where Hon'ble Supreme Court observed as follows :- 

"Exercise of right to suspend an employee may be justified on 
facts of a particular case. Instances, however, are not rare 
where officers have been found to be afflicted by "suspension 
syndrome" and the employees have been found to be placed 
under suspension just for nothing. It is their irritability rather 
than the employee's trivial lapse which has often resulted in 
suspension." 
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(c) The decision of Hon'ble Supreme Court in Civil Appeal 

No.9454/2013 (Union of India & Anr. Vs. Ashok Kumar 

Aggarwal) decided on 22nd November, 2013 where in Para 

Nos.9 and 10, the Hon'ble Supreme Court held as follows :- 

"9. 	The power of suspension should not be exercised in an 
arbitrary manner and without any reasonable ground or as 
vindictive misuse of power. Suspension should be made only in 
a case where there is a strong prima fade case against the 
delinquent employee and the allegations involving moral 
turpitude, grave misconduct or indiscipline or refusal to carry out 
the orders of superior authority are there, or there is a strong 
prima facie case against him, if proved, would ordinarily result 
in reduction in rank, removal or dismissal from service. The 
authority should also take into account all the available material 
as to whether in a given case, it is advisable to allow the 
delinquent to continue to perform his duties in the office or his 
retention in office is likely to hamper or frustrate the inquiry. 

10. In view of the above, the law on the issue can be 
summarised to the effect that suspension order can be passed 
by the competent authority considering the gravity of the alleged 
misconduct i.e. serious act of omission or commission and the 
nature of evidence available. It cannot be actuated by mala fide, 
arbitrariness, or for ulterior purpose. Effect on public interest due 
to the employee's continuation in office is also a relevant and 
determining factor. The facts of each case have to be taken into 
consideration as no formula of universal application can be laid 
down in this regard. However, suspension order should be 
passed only where there is a strong prima facie case against the 
delinquent, and if the charges stand proved, would ordinarily 
warrant imposition of major punishment i.e. removal or 
dismissal from service, or reduction in rank etc." 

(d) The Judgment of Hon'ble Supreme Court in Civil Appeal 

No.7349-7351/2010 (Kalabharati Advertising Vs. Hemant 

V. Narichania & Ors.) decided on 6th September, 2010 

wherein in Para No.25, on the point of malice, it has been held 

as follows :- 

"25. The State is under obligation to act fairly without ill will or 
malice- in fact or in law. "Legal malice" or "malice in law" means 
something done without lawful excuse. It is an act done 
wrongfully and wilfully without reasonable or probable cause, 
and not necessarily an act done from ill feeling and spite. It is a 
deliberate act in disregard to the rights of others. Where malice 
is attributed to the State, it can never be a case of personal ill- 
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will or spite on the part of the State. It is an act which is taken 
with an oblique or indirect object. It means exercise of statutory 
power for "purposes foreign to those for which it is in law 
intended." It means conscious violation of the law to the 
prejudice of another, a depraved inclination on the part of the 
authority to disregard the rights of others, which intent is 

manifested by its injurious acts." 

10. At this juncture, it is necessary to note that, indeed, the 

Hon'ble Supreme Court in the matter of Union of India & Anr. Vs. 

Ashok Kumar Aggarwal's case (cited supra) after considering its 

various earlier decisions observed as follows :- 

"The scope of judicial review is limited in case of suspension for the 
reason that passing of suspension order is of an administrative nature 
and suspension is not a punishment. Its purpose is to only forbid the 
delinquent to work in the office and it is in the exclusive domain of the 
employer to revoke the suspension order. The Tribunal or the court 
cannot function as an appellate authority over the decision taken by 
the disciplinary authority in these regards. 

Suspension is a device to keep the delinquent out of the mischief range. 
The purpose is to complete the proceedings unhindered. Suspension is 
an interim measure in aid of disciplinary proceedings so that the 
delinquent may not gain custody or control of papers or take any 
advantage of his position. More so, at this stage, it is not desirable that 
the court may find out as which version is true when there are claims 
and counter claims on factual issues. The court cannot act as if it an 
appellate forum de hors the powers of judicial review." 

11. It would be also apposite to take note of the decision of Hon'ble 

Supreme Court in AIR 1994 SC 2296 (State of Orissa Vs. Bimal 

Kumar Mohanty) where it has been observed as follows :- 

a 	the order of suspension would be passed after taking into 
consideration the gravity of the misconduct sought to be inquired into or 
investigated and the nature of the evidence placed before the 
appointing authority and on application of the mind by disciplinary 
authority. Appointing authority or disciplinary authority should 
consider 	 and decide whether it is expedient to keep an employee 
under suspension pending aforesaid action. It would not be as an 
administrative routine or an automatic order to suspend an employee. 
It should be on consideration of the gravity of the alleged misconduct or 
the nature of the allegations imputed to the delinquent employee. The 
Court or the Tribunal must consider each case on its own facts and no 
general law could be laid down in that behalf 	In other words it is to 
refrain him to avail further opportunity to perpetuate the alleged 
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misconduct or to remove the impression among the members of service 
that dereliction of duty would pay fruits and the offending employee 
could get away even pending inquiry without any impediment or to 
prevent an opportunity to the delinquent officer to scuttle the inquiry or 
investigation or to win over the witnesses or the delinquent having had 
the opportunity in office to impede the progress of the investigation or 
inquiry etc. But as stated earlier, each case must be considered 
depending on the nature of the allegations, gravity of the situation and 
the indelible impact it creates on the service for the continuance of the 
delinquent employee in service pending inquiry or contemplated inquiry 
or investigation. It would be another thing if the action is actuated by 
mala fides, arbitrary or for ulterior purpose. The suspension must be a 
step in aid to the ultimate result of the investigation or inquiry. The 
authority also should keep in mind public interest of the impact of the 
delinquent's continuance in office while facing departmental inquiry or 
trial of a criminal charge." 

12. Similarly, in (2006) 8 SCC 200 (Jayrajbhai Jayantibhai 

Patel Vs. Anilbhai Nathubhai Patel 8a Ors.), the Hon'ble Supreme 

Court explained legal position in following words :- 

"Having regard to it all, it is manifest that the power of judicial review 
may not be exercised unless the administrative decision is illogical or 
suffers from procedural impropriety or it shocks the conscience of the 
court in the sense that it is in defiance of logic or moral standards but 
no standardised formula, universally applicable to all cases, can be 
evolved. Each case has to be considered on its own facts, depending 
upon the authority that exercises the power, the source, the nature or 
scope of power and the indelible effects it generates in the operation of 
law or affects the individual or society. Though judicial restraint, albeit 
self-recognised, is the order of the day, yet an administrative decision 
or action which is based on wholly irrelevant considerations or 
material; or excludes from consideration the relevant material; or it is 
so absurd that no reasonable person could have arrived at it on the 
given material, may be struck down. In other words, when a Court is 
satisfied that there is an abuse or misuse of power, and its jurisdiction 
is invoked, it is incumbent on the Court to intervene. It is nevertheless, 
trite that the scope of judicial review is limited to the deficiency in the 
decision-making process and not the decision." 

13. From the aforesaid judicial pronouncements and exposition of 

law, the following principles are culled out :- 

(i) 	The power to suspend the employee and to institute the 

disciplinary proceedings against an erring employee on charge 

of misconduct lies solely within the province of employer/State. 
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(ii) The order of suspension is required to be passed after 

taking into consideration the gravity of misconduct sought to be 

enquired into bearing in mind whether it is expedient to keep an 

employee under suspension pending the departmental action 

and it should not be as an administrative routine matter. The 

employer/State is required to consider the nature of the 

charges, the surrounding circumstances of the matter and the 

impact on the discipline in the establishment. 

(iii) The power of suspension should not be exercised in an 

arbitrary manner or/and without any reasonable ground or as 

vindictive misuse of power. 

(iv) Suspension can be made in case where there is strong 

prima-facie case against an employee and the allegations are 

grave and serious. 

(v) The fact of each case have to be taken into consideration 

for deciding whether the suspension is warranted or legal and 

no strait-jacket formula can be laid down in this regard. 

(vi) The power of judicial review should not be exercised 

unless the decision of suspension is illogical or suffers from 

procedural impropriety or it shocks the conscience of the Court. 

(vii) Where the Court or Tribunal is satisfied that there is 

abuse or misuse of power, then it is incumbent to interfere with 

the order of suspension. 

14. At this juncture, it would be appropriate to see the charge 

levelled against the Applicant, which is as follows :- 
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9E, 3114, 2096 aollP.11-4ctr-trit all. aft. 	 Faadi 	 Zli4 
313-13 a 31INEI usutioucilet 	31fix- rft aft. 21.0. 311- d ZIA ail. R4adt 	zita fasts a r-€1 
Aiwa z[ Mt aattaTsret aziata a>T faoRcit stx4 39F EFFMTraa 31Z1ITd Z laid 2,142 3114- -ZITai 0120 

I dr!! iJ1J 3LIf32.id &f 6141. aldbar 	dICIach g13d ZTKIDO 	dKa catueild 31 A. 
(31-- 	AGRI g2I121m) Ed-41 	WdiT 319.1/1 	2-ladiMael PiRR qz-14c11toe,t cbletictenct 

fld 	drn 	cad tiSathM alacv-ITA 31T4T1 sTrum-rIt 	311c 	> 
aiftd si*an 342f1 Own 

	 31Tapd, 31 a Actei a211aal ZIT 41.311-Wba euarAaE4 ct,Rcu u e1IC4Iad ck.4e-eit 
DP-bRdltto 3iTstutia 811. 3Ircboi) zrim R. 94 3114,096 aAtad 31rav1 -4 1;k4roct (bzwmcf 311-A 
31167. 

dad, FT. ¶1MI d2Tddl, di6I2I 	ua fatlydafr9a zii4t fa. 952.o.2o96 	awl-Alt 
al tai 41. 3111. 	341-W  ad, 31 T TZTT 	 311Taid A2TRW Zt4t &Of faadt 
	 aTha77 210fcblet COW 3E7 aarrOWall   3T3alW 311u1c-e1lallaci 	dlet Th-ZaZIA 

faui41 --A 311t. 

Rit. 	 vidcblo (balottt 3R1F, ii4t aii. ruaza aZTMaT al&-(1 01e..1 dead lauf 
aceata am Plaza rizirit 74ia Wilt cotekia 3 ftTFlft zfki aairojsia ceii4t a4{Wt 	cuctrit ettotod 
Forlkuit <bac( ceziga EldirbIRPA dad 214 aAdaT Z1alt6Ict 3d4L2ld catueaci 311611 )dT AT ZINTaj5 d)atal 
(16V( Cb ueaci 3I161. dad Tu. ratilER aziAat ftErryfirt-c 2ii4t 8.11. 3iTbd ZIA 	tatmetzt 	 
31T9f tialTaleTUTT dildidnoad 3132IM-1 311uTFITaldd ail. a3Rrai i et5iceAtcbg am-Tz 	3t1 . Z1T  aTdial 
faraZ catdI 41. 3iIcabd tlitaI 2142 	ol(d 	g2-Ilea{ 	gictdiT 	 ffaAl 3111 

cbcel 312d9Ad 311. 

zllwbat 41. 31R. I. 	Pckaa 3I Wad 31RTMTa, (01L-a), 3.T a 311d2I d211a0t, 
ZTA celked caldicblu-aei WOlgid raldict Zit& cbacelaaauId( 21211 	d1 qTgi a 4112-14a a.AaT-ZIRT 
3TY11a1 f2I  3121 aAdAA 3110, F6Itlt diara adI (Mop) faieni 9404 aizit fdZral (9)(Uct,), 
(9) (al) a 3 (9) (Atat )w-jtm rkqklat alai cact( 311t." 

15. Now, turning to the facts of present case, let us see the events 

leading to the suspension of the Applicant. As stated above, the issue 

of suspension of the Applicant was raised by the Hon'ble Leader of 

Opposition in Legislative Council on 15.03.2018 on the background 

that the ban on sale of Gutkha is not being implemented effectively in 

Mumbai Region and indeed, had raised Attention Motion in the 

preceding week in the House. 	Admittedly, on 15.03.2018, the 

Applicant visited the Office of Leader of Opposition and was 

accompanied with MLA. The incident took place in the cabin of 

Respondent No.3 who was working as OSD with Hon'ble Leader of 

Opposition. According to Respondent Nos.1 86 2, the Applicant 

threatened Respondent No.3 for being instrumental in bringing 

Attention Motion in the House, and therefore, it amounts to 

interference in the business of Legislative Council. The issue was, 

therefore, raised by Hon'ble Leader of Opposition in House on 
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16.03.2018. The Applicant has produced the copy of Proceeding 

dated 16.03.2018 and the relevant passage is as follows :- 

Eiaaa aiA sanS salaat, A Aofts 3atcasala tiCalicf LY0 di6colcell Rucaraz asaFft aktau 34ala alit 5141. 21od1Id 77tfT tarn c6V-RT 3lacllott ge4T 	 
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aatraA diek4, 3iia1 corer WZRM, 31Ta1 24V T4T44 wt ? saaaTaa as dtlalaflel eft. ricwid  tm%T ZIMIeddita. 3iferaz 	strawf-ae tad udiff aas. 3flAa4 2-1122.“( 3ifElaaTit PUZIEft crei 	 41Te a)14 	 &TWIT ka ap1-2 	 accara 	fatal te414241tea 	 
fkIkelTaRa Wiatt4101 	cOcaRite 31Ta2e1a, 311. ciaa 3117411Iatrclbleict, Z14 ailasiz a151 a15taus 	
szias, AiA aif('-tai *fa uscleaca araal. euesocr asaal kcaaa Salt aif1 a:OSA Rol sn a. 	 aiA a16144A srat arte &telt Asra 4, stria aralasal veldt 3-Ira ? alfersi-akilaa assaraa 31TWaRI41 

	

q)teticiettct 4IzIT41 S-41 f6dia Ala.  dmitNer aiA aaulaaiA alsA 	acett OutRItet Tf- 91W41-4 acte-tion Utcttc<IWI-4111Gile4CI Flaeft z-ksit aaa alluirit a A IRsuceZI 31111MT-ettrAt TkaM 
31aa, 	3114-51-etla Pt;ca dalleRa aeiltelf 3{Terdre4t 3.19.1W-e.112-i)clef olf.3 RSA 4zT aceucea Rala cola 3.frtit-etivtt EPTOZtt aims, 	 314-17 ctaticieAct, 31Ita. et aZ 3.1M cui*tettaL 3f1e. acell 
ct) utcetibc1 tio-ditoollef ttc 	 et acts 43 21a,a. 	3IFEIT-Z[TaT gl-qletzt cbaaf 311rtui old% 
cbzuttz artFra ? attjtffz zrt scoitere2t cow cbzuelidi airs:Ms-trete-6A aA. 

ziallaA tiud1lalafldt feldi gat amiA 	aA 3c[f12Z (kit, Sabi EIE9T MIHIGIcf 21a-4(-4 
asfsa cozwatef ziaaaaAa alow asitA ail AD:eta 61a. awer zip 	see  et, 

alsA cr,e)of siecq sa-A. &Maack-I aarlftUaf i-rA 	NeiTalTdi zYairEm aiA t ftad ziaTIDT6ra 3tlfaja 
allaa. Ft Weal cetirit W4lowl 3111r koara SITOT 3118. ZIT flATSRIM ii laTh .31e730 c itfl ratacat 

Rtfla Gay : anti& sera()  A 	cat saws 	a TIT* ar6A as-A 3167 acaltataftdt Waft 
I:RA-AMA 	

 
aunt S sic 1.  ZIT Ttaltal6M faraeT 311-SElluTT eileZPITV 3ITaiaR, razlEfi rt414  rr7zraEft Baal, 

TriSa olldld. al ttattitoton4 aqtett 	 Saatia t511 S siarA A xasoz5kr 6t a. 
'rjkj ziairdi6ra MN. EalTar6FMT aitz azaaa Nola cfreueacil ateci aka. coletr4t zit 2101C/541 
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gcbtuliTtErt 3T 1 tAtZiT 311Tht-Ift, rardt Eliqt tio-dilatakief rc:Iaaa cf4m:rizT cbithawa 	 
mtm Zi-Sqtrn 	ita-ai&iteft vz-Ma at 	a ai6cula Tl1W 31t. ZI1 Tail"OFTd ar• 

rice( 3ran 31t ojekt FT-2t 	W411 311a1M-Itt 4a. 3trt.gt. 311tga4 Znt 1;tend Witd 
310d." 

16. Whereas, the Applicant sought to contend that, having learnt 

about the move of Attention Motion and sensing foul-play at the 

instance of Respondent No.3, he decided to meet Hon'ble Leader of 

Opposition through Shri Bhalerao, MLA, and therefore, visited the 

Office of Hon'ble Leader of Opposition on 15.03.2018 to clarify the 

position. According to him, he went there to convince him that he is 

victimized by re-opening the stale and old complaints made against 

him during his tenure as Food Safety Inspector, Thane 112 and 

further to convince Hon'ble Leader of Opposition that the Respondent 

No.3 is trying to mislead him. Whereas, as per the contention of 

Respondent Nos.1 & 2, the Applicant threatened Respondent No.3 in 

his Chamber for forcing Hon'ble Leader of Opposition to bring 

Attention Motion against him and it amounts to interference in the 

business of House and serious misconduct. 

17. In view of submissions advanced at the Bar, the following points 

arise for consideration :- 

(I) Whether in view of revocation of suspension of the 

Applicant during the pendency of this proceeding, the O.A. has 

become infructuous. 

(II) Whether the jurisdiction of this Tribunal is barred by 

virtue of Article 212 of the Constitution of India. 

(III) Whether the Applicant is entitled to repost on the same 

place after revocation of suspension. 

(IV) Whether interference in the order of suspension dated 

19.03.2018 is warranted by the Tribunal. 
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18. As to Point Nod!)  : 

The submission advanced by Shri S.K. Nair, learned Special 

Counsel for State that in view of revocation of suspension of the 

Applicant and reinstatement in service, the O.A. has become 

infructuous holds no water. Even after revocation of suspension, the 

Applicant has amended O.A. challenging his posting at other place 

and also sought to assail basic order of suspension on the ground 

that it is malicious, arbitrary and misuse of power. Needless to 

mention that, even if the suspension is revoked, the legality of 

suspension order needs to be determined on merit. It is more so in 

view of specific pleading raised in this behalf. As such, one needs to 

test the legality of the suspension order on merit irrespective of 

revocation of suspension. The revocation of suspension is transitory 

arrangement which is subject to the final outcome of the matter as 

well as culmination of D.E, which is already initiated against the 

Applicant. Suffice to say, it cannot be said that because of revocation 

of suspension, the O.A. has become infructuous. 

19. As to Point No.(II)  : 

Shri S.K. Nair, learned Special Counsel sought to contend that 

the announcement of suspension of the Applicant was made by 

Hon'ble Minister in Legislative Council in view of issued raised by 

Leader of Opposition, and therefore, such decision pronounced in 

Legislative Council cannot be the subject matter of scrutiny before 

Tribunal by virtue of Article 212 of Constitution of India. Article 212 

of Constitution is as follows :- 

"212. Courts not to inquire into proceedings of the Legislature.- (1) 
The validity of any proceedings in the Legislature of a State shall not 
be called in question on the ground of any alleged irregularity of 
procedure. 
(2) 	No officer or member of the Legislature of a State in whom 
powers are vested by or under this Constitution for regulating 
procedure or the conduct of business, or for maintaining order, in the 
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Legislature shall be subject to the jurisdiction of any Court in respect 
of the exercise by him of those powers." 

True, the Hon'ble Minister announced the suspension of the 

Applicant in Legislative Council. However, in the present matter, 

what is under challenge is the order of suspension issued by 

Respondent No.1 on 19.03.2018 under Rule 4(1)(a) of Maharashtra 

Civil Services (Discipline 8; Appeal) Rules, 1979 which inter-alia 

provides for suspension of a Government servant in contemplation of 

D.E. As such, the suspension was in contemplation of D.E. and later 

charge-sheet was issued on 29.05.2018 for misconduct under Rule 8 

of M.C.S. (Discipline 86 Appeal) Rules, 1979. This being the position, 

it is explicit that what is under challenge is suspension order dated 

19.03.2018 and not the declaration of suspension made by Hon'ble 

Minister in Legislative Council. The bar contemplated under Article 

212 of Constitution of India apply where validity of proceeding in the 

legislature of State is questioned in the Court. In the present matter, 

the Applicant is not challenging validity of proceedings of the 

legislature and the challenge is to the suspension order dated 

19.03.2018 passed by Respondent No.1 alleging serious misconduct 

arising out of the incident dated 15.03.2018. In this view of the 

matter, in my considered opinion, Article 212 of Constitution of India 

is not attracted and this Tribunal has jurisdiction to decide the 

validity of suspension order dated 19.03.2018. The submission 

advanced in this behalf, therefore, holds no water. 

20. As to Point No.(IIII : 

Smt. Punam Mahajan, learned Advocate for the Applicant 

vehemently urged that in view of revocation of suspension of the 

Applicant, the Respondent No.1 was bound to repost the Applicant on 

his original post at Thane-112, but he is posted at Thane-70 only on 

pressure of Hon'ble Leader of Opposition at the instance of 

Respondent No.3. Another aspect of the matter is that, one Shri 
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Manik Jadhav is posted at Thane-112 with the approval of Hon'ble 

Chief Minister invoking powers under the provisions of 'Maharashtra 

Government Servants Regulation of Transfers and Prevention of Delay 

in Discharge of Official Duties Act, 2005' (hereinafter referred to as 

`Transfer Act 2005' for brevity). Shri Manik Jadhav has also filed 

0.A.591/2019 claiming the relief of declaration that his posting at 

Thane-112 by order dated 29.11.2018 is legal and valid and he 

should not be disturbed, which is subjudice in this Tribunal. 

Besides, Shri Manik jadhav has also filed M.A.617/2018 in the 

present O.A. for intervention and it was ordered to be decided along 

with O.A. 

21. Now, the question is whether the Applicant has vested right of 

reposting on his original post at Thane-112 after revocation of 

suspension. In this behalf, Smt. Mahajan, learned Advocate for the 

Applicant heavily relied on the decisions of Hon'ble Madhya Pradesh 

High Court in (2005) 4 MPHT 352 (Kendriya Vidyalaya Sangthan 

Vs. Dr. R.K. Shahstri & Anr.) decided on 19th July, 2005 where in 

Para No.11, it has been held as follows :- 

"11. It is well settled that when an employee is kept under 
suspension pending enquiry, he retains his lien over the post from 
which he is suspended. It is also a settled position that the station of 
posting immediately before suspension would be the headquarter vis-a-
vis the suspended employee, unless the Competent Authority changes 
the headquarter of the suspended employee in public interest. It is also 
well settled that any vacancy caused on account of suspension 
pending enquiry, is to be filled by a reservist and where a reservist is 
not available by officiating appointment. Therefore on revocation of 
suspension, the employee becomes entitled to report back to his place 
of posting from where he was suspended. Once he reports back to 
duty, the employer may, in exercise of power of transfer, transfer him. 
Therefore, we agree with the finding of the Tribunal that the order of 
the Appellate Authority dated 6/8-7- 2002 to the extent it posts the first 
respondent to Karimganj and makes the revocation of suspension 
effective from the date of reporting at K.V., Karimganj, is invalid and 
liable to be quashed." 
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22. Smt. Mahajan, learned Advocate for the Applicant further 

referred to some unreported Judgments of Hon'ble High Court of 

Chhattisgarh in following matters :- 

(i) Kumari Radhika Naidu Vs. State of Chhattisgarh & Ors. in WPS 

No.3161 of 2015, decided on 28.08.2015. 

(ii) Krishina Kumar Sughoshman Vs. State of Chhattisgarh & Ors. 

in WPS No.3154 of 2015, decided 28.08.2015. 

Smt. Ishwari Varma Vs. State of Chhatisgarh & Ors. in WPS 

No.3669 of 2015, decided on 09.10.12015. 

(iv) Khadanand Patanwar Vs. State of Chhattisgarh & Ors. in WPS 

No.3146 of 2015, decided on 08.09.2015. 

(v) Khelendra Kumar Singh Vs. State of Chhattisgarh & Ors. in WPS 

No.5039 of 2015, decided on 03.08.2016. 

(vi) Vijay Vajpayee Vs. The State of Chhattisgarh in WPS No.4921 of 

2014, decided on 18.09.2014. 

(vii) Bhupendra Prasad Pandey Vs. The State of Chhattisgarh & Ors. 

in WPS No. 6443 of 2017, decided on 24.11.2017. 

(viii) Harkesh Kumar Jaiswal Vs. The State of Chhattisgarh in WPS 

No.6550 of 2017, decided on 29.11.2017. 

(ix) Prakash Narayan Tiwari Vs. The Stae of Chhattisgarh WPS 

No.217 of 2015, decided on 07.07.2015. 

(x) Narendra Singh Rajput Vs. The State of Chhattisragh & Ors. in 

WPS No.3357 of 2016, decided on 07.09.2016. 

(xi) Bhopal Tande Vs. State of Chhattisgarh in WPS No.2498 of 

2015, decided on 10.08.2015. 

(xii) Teshwar Kumar Verma Vs. State of Chhattisgarh in WPS 

No.2181 of 2017, decided on 09.05.2017. 

The perusal of these unreported Judgments reveals that those 

Judgments were delivered following the Judgment of Hon'ble Madhya 

Pradesh High Court in Kendriya Vidyalaya Sangthan's case (cited 

supra). 
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23. Per contra, Shri S.K. Nair, learned Special Counsel for 

Respondent Nos.1 & 2 and Shri A.V. Bandiwadekar, learned Advocate 

for Respondent No.3 urged that the Applicant has no vested right to 

continue on the same post and it is more so in view of Circular issued 

by State of Maharashtra dated 20.04.2013, which inter-alia issued 

guidelines for reposting of the employee on revocation of suspension 

at place other than the place of his original posting held by him at the 

time of suspension. As per this Circular dated 20.04.2013, the 

Government has taken policy decision that if suspended employee is 

reposted on the same place, it maligns the image of the Government, 

and therefore, it was decided, where suspension is revoked, the 

concerned employee should be posted at some other place and not on 

the post held by him at the time of suspension. As per this Circular, 

indeed, the Applicant was required to be posted out of Division. 

However, considering his family difficulties, he was posted in Thane 

itself by giving posting as Food Safety Officer, Thane-70. 

24. As a matter of fact, as per the recommendation of Civil Services 

Board (CSB), he was recommended for transfer at Yeotmal. However, 

the Government took sympathetic view and posted him at Thane-70 

so that there should not be inconvenience to the Applicant and his 

family. As such, when the Government thought it fit to repost the 

Applicant at some other place in view of its own policy having regard 

to the fact of pendency of D.E, such decision cannot be interfered 

with. It is well settled principle of law that in such situation, the 

Tribunal should not substitute its own decision and it should not be 

interfered with. Needless to mention that the employee has no legal 

enforceable right to continue at one place, as a transfer is an 

incidence of service and it more so, when it is a case of reposting after 

revocation of suspension subject to the continuation of D.E. This 

being the position, in my considered opinion, the decision of Hon'ble 

Madhya Pradesh High Court and Chhattisgarh High Court relied 

upon, which have persuasive value are of now assistance to the 
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Applicant, more so in view of the polity decision of Government 

reflected in Circular 20.04.2013. 

25. As to Point No.(IVI : 

Now, the question remains whether the order of suspension 

dated 19.03.2018 needs interference in the exercise of powers of 

judicial review by this Tribunal. Needless to mention that the order of 

suspension is an administrative nature and it is not punishment. 

Unless the order of suspension is shown ex-facie illegal or malicious 

or without jurisdiction, the same should not be interfered with. One 

need to consider the alleged misconduct attributed to the public 

servant to find out whether the suspension was totally unwarranted. 

Material to note that, as stated earlier, the Applicant does not dispute 

his visit to the Office of Hon'ble Leader of Opposition on 15.03.2018 

when the House was in Motion to discuss Attention Motion brought 

by Hon'ble Leader of Opposition. The issue was raised before House 

about lapses on the part of Applicant and other Officials for not 

implementing ban on Gutkha. Assurance was given in the House that 

the enquiry will be conducted by Vigilance Department. It is in that 

context, one needs to see the implication of the visit of the Applicant 

to the Office of Hon'ble Leader of Opposition. True, he sought to 

explain that he went there to explain his story. None the less, the fact 

remains, that his visit to the Office of Hon'ble Leader of Opposition 

was in the context of Attention Motion. That time, the Applicant 

allegedly threatened Respondent No.3 and manhandled him. He was, 

therefore, charge-sheeted on 29.05.2018 for serious misconduct of 

interference in the business of Legislative Council. Indeed, the 

proceedings of Legislative Council was suspended twice in view of the 

issue raised by the Leader of Opposition about the interference of the 

Applicant in the matter, who was also accompanied with MLA and 

apparently, it was an attempt to bring political pressure. This act of 

the Applicant is prima-facie in breach of Rule 3 of M.C.S. (Conduct) 
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Rules, 1979. At this stage, it is not desirable to find out as to which 

version is true, as the issue is being enquired into in D.E. The D.E. is 

already initiated and is underway. 

26. As stated above, in the matter of suspension, the Court should 

not act as an appellate forum and suspension order should not be 

interfered with unless ex-facia it suffers from malice or shocks the 

conscience of the Court or without jurisdiction. If in given situation, 

the disciplinary authority has thought it appropriate to suspend the 

Applicant in view of alleged misconduct, it cannot be said that the 

suspension is based on irrelevant consideration or suffers from ex-

facia malice or abuse of power. Suffice to say, prima-fade, the charge 

against the Applicant is of serious misconduct and it veracity is 

already a subject matter of enquiry in departmental proceeding. It 

appears that the decision of suspension was taken to maintain 

sovereignty of the proceedings or Legislative Council, as the Applicant 

attempted to interfere in the business of House by exerting political 

pressure which is prima facie unbecoming of a public servant. In 

other words, this is not a case where the suspension is ordered on 

non-existent ground or out of malice. I have, therefore, no hesitation 

to sum-up that the suspension order needs no interference by this 

Tribunal. It is more so, when the suspension is already revoked and 

the Applicant is reinstated in service though on different post, but in 

same city. 

27. The totality of aforesaid discussion leads me to sum-up that the 

challenge to the suspension order holds no water and O.A. deserves to 

be dismissed. It is desirable to issue necessary direction for 

completion of D.E, so that the issue will be taken to the logical 

conclusion without further delay. Hence, the following order. 
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(A) The Original Application is dismissed. 

(B) Respondent No.1 is directed to complete the D.E. initiated 

against the Applicant including passing of final order in 

accordance to Rules within a period of three months from 

today. 

(C) The decision, as the case may be, shall be communicated 

to the Applicant within two weeks thereafter. 

(D) M.A.617/ 2018 is disposed of. 

(E) No order as to costs. 

N\■N‘ 

(A.P. KURHEKAR) 
Member-J 

Mumbai 
Date : 06.11.2019 
Dictation taken by : 
S.K. Wamanse. 
I) \ RANJAY WAMANSEVIIMINTENTS 20 14 \ I NOV1,11hr 
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